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Issue: What is the extent to which and limits on the authority available to the County under the Jackson
County “Home Rule” Charter?
Background: In 1958, the voters of the State of Oregon enacted Section 10 of Article VI of the Oregon
Constitution, which required the Oregon Legislative Assembly to provide by law a method whereby the
voters of any county could, by majority vote, adopt, amend, revise, or repeal a county charter. The
provisions of Section 10 of Article VI of the Oregon Constitution provide that a county charter may
provide for the exercise of authority by the county over matters of county concern. Pursuant to the
requirements of Section 10 of Article VI, the Oregon Legislature has enacted what is now codified as
ORS 203.730 through 203.770 as the method for the adoption, amendment, revision, or repeal of a
county charter.
In 1978, the voters of Jackson County approved the Home Rule Charter of Jackson County, Oregon.
Pursuant to Section 6 of Chapter II of the Jackson County Charter, the people of Jackson County granted
to the County authority over matters of County concern to the fullest extent now or hereafter granted or
allowed by the Constitution or a law of the United States or of Oregon. Since the approval of the Home
Rule Charter of Jackson County, Oregon, in 1978, the voters of Jackson County have approved an
amendment to the Charter one time, in 1999. The 1999 amendment provided that the position of County
Treasurer, an elected position under the 1978 Home Rule Charter, was to be no longer listed as an
elected official.
Discussion: Under the Oregon Constitution, a county charter may provide that a county may exercise
authority over matters of county concern. For Jackson County, the Jackson County Charter provides that
the County has authority over matters of County concern to the fullest extent now or hereafter granted or
allowed. However, as noted by the Oregon Supreme Court, neither the Oregon Constitution nor
subsequently adopted legislation defines the phrase “matters of county concern” or identifies the scope
of what constitutes a “matter of county concern.” State v. Logsdon, 165 OrApp 28, 32 (2000).
In reviewing the scope of what constitutes a “matter of county concern,” the Oregon courts have found
that the authority of a county to enact legislation under its grant of authority over matters of county
concern is limited in two different ways. First, a county does not have authority over matters that are not
of county concern. Second, a county’s authority is limited when the county’s authority has been
affirmatively preempted by a conflicting state or federal enactment.
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The Oregon courts have identified when matters are outside of being a matter of county concern. In
general, a county lacks authority over the operations, legislation, or direction of other governmental
entities or their officials. For example, a county lacks authority to govern the conduct of state and
federal officials. See e.g. Multnomah County v. $5,650 in U.S. Currency, 309 Or 285 (1990) (A county’s
authority under a home rule charter does not mean it can call upon the state courts to enforce county
ordinances or otherwise exercise their jurisdiction in a way that the county wishes); State v. Logsdon,
165 OrApp 28 (2000) (A county cannot dictate which laws may be enforced by law enforcement
officials employed by other governmental entities). Further, a county lacks authority to regulate the
function of other governmental units. See e.g. LaGrande v. Municipal Court et al., 120 Or 109 (1926).
(cannot alter jurisdiction or function of state courts); Kieman v. Portland, 57 Or 454 (1910), error
dismissed 223 U.S. 151 (1912) (home rule entities may not regulate other governmental units). In
contrast, the courts have identified that the form of a local government is, in general, within the scope of
a matter of subject to local government regulation. See e.g. Buchanan v. Wood, 79 OrApp 722 (1986).
Turning to the preemption of a county’s authority when a matter is a matter of county concern, the
Oregon courts have consistently held that a local government’s charter, ordinance, or other actions under
home rule authority are preempted by any state or federal law that conflicts with the local action. For
example, even though the form that a local government takes is a matter subject to local regulation, a
state statute prevails over a contrary policy adopted by a local government if it is clearly intended by the
state statute to do so. Buchanan, at 720. Thus, even though the Multnomah County Home Rule Charter
created the position of Multnomah County District Court Clerk as an elected position, the elimination of
the office of the District Court Clerk pursuant to the Court Reorganization Act adopted by the Oregon
Legislature preempted the Multnomah County Home Rule Charter. Id. Similarly, terms limits for the
office on a county commissioner established pursuant to a county ordinance adopted pursuant to an
initiative petition were found to be affirmatively preempted by the Oregon Constitution’s qualifications
for that office. State ex rel, Smith v. Hilt, 291 OrApp 750 (2018). Other examples of topics of matters of
county concern which have been affirmatively preempted by a conflicting state law include
constitutional requirements related to the imposition of taxes, Multnomah County v. Mittleman, 275 Or
545 (1976), and the process for the adoption of land use actions such as comprehensive map
amendments, 1000 Friends of Oregon v. Washington County, 80 OrApp 34 (1986). In all of these cases,
the courts determined that a conflicting state law preempted county legislation or other action taken
under a home rule charter.
Conclusion: The provisions of the Oregon Constitution and subsequently adopted legislation are
unclear as to the scope of authority a County may grant under a home rule charter for “matters of a
county concern.” The courts have consistently held that a county’s home rule authority does not include
the authority to direct the officers and officials of other governmental entities or to regulate the
operations of other governmental entities, as such matters are not “matters of County concern.” The
form of government that a county may take is within the scope of issues that are “matters of county
concern.” However, the courts have consistently held that even if a matter is a matter of County concern,
a state or federal law which conflicts with a county’s charter or regulation will affirmatively preempt
such county regulation.
Issue: Can Jackson County, under the authority of the Jackson County Home Rule Charter, declare as a
“matter of county concern” that the Governor’s state of emergency related to the COVID-19 pandemic
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in Jackson County is over? Likewise, can Jackson County declare another matter a local state of
emergency and preempt the restrictions imposed by the Governor related to COVID-19 on the other
matter? Can Jackson County otherwise interfere with or prohibit the enforcement of actions taken by
state or other entities’ officials related to the Governor’s declaration of a state of emergency?
Background: On March 8, 2020, Governor Kate Brown declare a state of emergency in the State of
Oregon related to COVID-19 pursuant to Executive Order No. 20-03. Since then, without going into
specific detail as to each executive order subsequently adopted, Governor Brown has issued numerous
other executive orders pursuant to ORS 401.165 related to continuing this state of emergency,
prohibiting certain actions during the state of emergency, and delegating the adoption of measures need
to address the state of emergency to various state agencies including the Oregon Health Authority
(“OHA”). See Executive Order Nos. 20-05, 20-06, 20-07, 20-08, 20-09, 20-10, 20-11, 20-12, 20-13, 2014, 20-15, 20-16, 20-17, 20-18, 20-19, 20-20, 20-22, 20-24, 20-25, 20-27, 20-28, 20-29, 20-30, 20-37,
20-38. 20-56, 20-58, 20-59, 20-65, 20-66, and 20-67. Additionally, other state entities, such as the
Oregon Occupational Safety and Health Administration (OR-OSHA), have adopted temporary rules or
taken other actions related to COVID-19 under their respective authority as administrative agencies of
the state. See e.g. OR-OSHA Temporary Rule Addressing COVID-19 Workplace Risks.
Discussion: Ordering that the Governor, OHA, OR-OSHA, or another state agency cannot enforce
COVID-19-related restrictions within Jackson County, or otherwise attempting to regulate the actions of
OHA, OR-OSHA, or another state agency, would most likely be determined to be outside the scope of a
“matter of County concern.” As discussed above, the courts have consistently held that a county’s
authority over “matters of county concern” under their charter does not include the authority to direct the
officers or officials of another governmental entity or to regulate the functioning of another
governmental entity. See e.g. State v. Logsdon and LaGrande v. Municipal Court et al. Therefore, the
County lacks the authority to direct that, for example, OR-OSHA inspectors or agents not enforce the
OR-OSHA Temporary Rule on COVID-19 Workplace Risks within Jackson County or otherwise
dictate or regulate the functioning of OR-OSHA.
A local state of emergency inconsistent with the Governor’s Executive Orders related to COVID-19
would most likely be determined to have been affirmatively preempted by state law. As discussed
above, County authority over a “matter of county concern” under a home rule charter is limited if it is
affirmatively preempted by a state law. See e.g. State ex rel, Smith v. Hilt. Pursuant to ORS 401.309(1),
the County, as a local government, has the authority to adopt an ordinance or a resolution declaring a
local state of emergency and to make orders related thereto. However, pursuant to ORS 401.309(5), the
authority of the Governor related to an emergency pursuant to ORS 401.165 et al. supersedes the
provisions of a local government ordinance or resolution relating to a local state of emergency. As such,
the provisions of ORS 401.309(5) affirmatively preempt the authority of the County related to states of
emergency when the Governor has acted pursuant to ORS 401.165 et al. Therefore, any county-related
declarations of a state of emergency inconsistent with the Governor’s declarations and orders would be
outside of the authority of the County to regulate as a “matter of county concern.”
As an additional related matter, the issue of whether the Governor’s actions under ORS 401.165 et al.
related to COVID-19 are in violation of state law or the Oregon Constitution have come up as a reason
for the County to order that activities by state officials related to COVID-19 are precluded in Jackson
County, or to declare a local state of emergency that conflicts with the orders of the Governor or state
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agencies related to COVID-19. In the various challenges to the Governor’s orders related to COVID-19,
both state and federal courts have consistently found that the orders of the Governor and state officers
are within their respective authorities. See e.g. Elkhorn Baptist Church v. Brown, 366 Or 506 (2020);
Open Our Oregon v. Brown et al., Case No. 6:20-cv-733-MC (2020) (U.S. District Court for the District
of Oregon), Opinion and Order dated 05/19/2020; Oregon Restaurant and Lodging Associations and
Restaurant Law Center v. Brown, Case No. 3:20-cv-02017-YY (2020) (U.S. District Court for the
District of Oregon), Opinion and Order dated 11/24/2020; Horizon Christian School et al v. Brown,
Case No. 3:20-cv-01345 (2020) (U.S. District Court for the District of Oregon). Furthermore, it would
require a court of competent jurisdiction—not a county or county board of commissioners—to
determine that the Governor or another state official violated state or federal law in relation to COVID19 actions or orders. See OR CONST Art. VII (Amended), Sec. 1 (the judicial power of the state shall be
vested in one supreme court and in such other courts as may from time to time be created by law).
Therefore, a county does not have the jurisdiction to regulate a matter as a “matter of county concern,” if
the issue is otherwise outside of the authority of the county to regulate. Only the courts have authority to
determine if the Governor has acted in violation of the law.
Conclusion: Jackson County does not have the authority under the Jackson County Home Rule
Charter to direct the officers and officials of another entity or to regulate the functions of another
governmental entity related to the COVID-19 restrictions. Further, any action taken by Jackson County
as a local state of emergency taken under ORS 401.309(1) that conflicts with any of the state actions
taken pursuant to ORS 401.165 et al. would be affirmatively preempted by the provisions of ORS
401.309(5).

